
RECEIVED

fEB 4 - 1992
Before the

J'febernl QIammunirntions OIommission

Washington. D.C. 20554

Federal CQmnUications Commission
0Ibof the secretarY

In re Applications of

William K. Durst and
William L. Faircloth
d/b/a LBXCO RADIO
South Congaree, S. C.

ALBXHDBR SBIPB, JR.
South Congaree, s. C.

For Construction Permit for a
New FM Broadcast station to
Operate on Ch. No. 237A at
South Congaree, s. C.

To: Chief, Audio Services Division
Mass Media Bureau

)
)
)
)
)
)
)
)
)
)
)
)
)
)

File No. BPH-910228MB

File No. BPH-910228MC

JODft BmoaT roR
1. APPROVAL or s..rre,....,. NZR'IIKMT,

2. APPROVAL or BlIIIBORS..... or I'PBNSBS
AIm

2. DISMISSAL or ClIIPITIMj APPLlCATIOII

William K. Durst and William L. Faircloth, d/b/a Lexco Radio

(hereinafter, "Lexco"), by its counsel, and Alexander Snipe, Jr.

(hereinafter, "Snipe"), pursuant to section 73.3525 (a) of the

Commission's Rules, respectfully request that the Chief, Audio

Services Division, Mass Media Bureau, take following actions:

(1) Approve the settlement reached by and between

Lexco and Snipe, as set forth in the attached

"Settlement Ag~eement", etc. (Attachment 1)



(hereinafter, "Settlement Agreement");

(2) Authorize reimbursement of the expenses of Lexco

in the preparation and prosecution of its appli­

cation, and in negotiating and filing the Settle­

ment Agreement and related documents, in the

amount of $9,734.63, and

(3) Dismiss the application of Lexco.

In support whereof, Lexco and Snipe state as follows:

1. The applications of Lexco and Snipe propose new FM

broadcast stations to operate on the same FM channel at South

Congaree, S. c.. Being electrically mutually exclusive, in the

normal course the applications would be required to be designated

for hearing to determine which one of them should be granted and

which denied. They have agreed to settle and eliminate that

conflict pursuant to the Settlement Agreement (Attachment 1).

2. Attachments 2 and 3 are the requisite Declarations by

Lexco and Snipe (1) attesting that neither of their applications

was filed for the purpose of reaching or consummating a settle­

ment agreement and (2) stating reasons showing. that approval of

the Settlement Agreement (Attachment 1) and effectuation thereof

would serve the pUblic interest. As stated in those Declara­

tions, the Settlement Agreement will serve the public interest in

that, upon effectuation, it will simplify hearing on the applica­

tion of Snipe and the remaining mutually exclusive application
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for the FM channel at South congaree,l minimizing the cost there­

of to the applicants and the Commission. 2 In addition, the set­

tlement will expedite the hearing proceeding between the remain­

ing two applicants for the South Congaree FM channel and the pro­

vision of a new broadcast service there. 3

3. Authorization also is requested for the reimbursement

by Snipe (in the event of grant of his application and at the

time and on the conditions in the Settlement agreement set forth)

of the expenses of Lexco in the preparation and prosecution of

its application, and in negotition of the Settlement Agreement

and preparation and filing of the Settlement Agreement and re­

lated documents, in the amount of $9,743.63. 4 Attachment 2 lists

the costs reasonably and prudently incurred by Lexco in these

matters and is supported by the attached declarations of its

consulting engineer and legal counsel respecting their charges.

1

2

3

4

The rema1n1ng mutually exclusive application is that of
Valentine Communications, Inc., File No. BPH-910228MD.

It would appear· that approval of the Settlement Agreement
also would conserve the expenditure of Commission resources
in that it should eliminate the need for detailed processing
by the Commission's staff of the Lexco application.

Dismissal of the application of Lexco raises no question
under Sec. 73.3535(c) of the Rules, relating to prejUdice to
the fair, efficient and equitable distribution of radio
service, since the remaining applications are for stations
at the same place.

This is exclusive of the hearing fee paid in the amount of
$6,760, which Lexco will request be refunded by the
Commission.
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4.. Lastly, there is attached a Declaration of "no consid-

eration" by William K. Durst, a partner of Lexco (Attachment 4),

respecting the other mutually exclusive applicant, Valentine

Communications, Inc. (File No. BPH-910228MD).

WIIBRBI'ORB, Lexco Radio and Alexander Snipe, Jr., respect-

fully submit that good cause has been shown for approval of the

Settlement Agreement, authorization for reimbursement of the

expenses of Lexco in the amount of $9,734.63, and dismissal of

the application of Lexco.

Respectfully sUbmitted,

1724 Whitewood
Herndon, Virginia 22070

Their Attorney

7·-:;·~
~. Overholt

February 4, 1992

Maupin, Taylor, Ellis & Adams
1130 Connecticut Ave., N. W.

Suite 750
Washington, D. C. 20036
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AttaChment;
Draft 2

1/2/92

SltJ&I" """'" !GR'BMtWr
mil

DISIIISSAL or COIIPftDG APPLJ:CATION

TRXS AGRBBKBRT, by and between Alexander Snipe, Jr., on the

one hand, and William K. Durst and William L. Faircloth, on the

other (hereinafter, IISettlement Agreement").

• IT. ISS B T B:

IIIIBRDS, Alexander Snipe, Jr., d/b/a Glory Communications

(hereinafter, "Snipe"), on the one hand, and William K. Durst and

William L. Faircloth, d/b/a Lexco Radio (hereinafter, "Lexco"),

on the other, have applications pending before the Federal Com-

munications commission (hereinafter, "Commission") for construc-

tion permit for a new frequency modulation (FM) broadcast station

to operate at South Congaree, South Carolina (hereinafter, "South

Congaree"), under File Nos. BPH-910228MC and BPH-910228MB,

respectively;

IIIIBRDS, the foregoing applications of Snipe and Lexco,

together with one other application, are for the same FM channel

at South Congaree and, as a result, are mutually exclusive under

the rules of the Commission such that only one of them can be

granted and, accordingly, pursuant to the Communications Act of

1934, as amended, the three mutually exclusive applications must

be designated for evidentiary hearing to determine which one of

them should be granted and which denied, and



1IIIBRBAS, Snipe and Lexco believe that it would serve the

pUblic interest to settle and terminate the aforesaid conflict

insofar as it involves them, thereby reducing the expense and

burden to the remaining applicants for the FM channel at South

Congaree and to the Commission of evidentiary hearing proceed­

ings, as well as expediting the provision of a new local broad­

cast service to South Congaree .

.., TBBRBPORB, IT :IS AGRBBD AIID COII'J.'RAC'.rBD, by and between

Snipe and Lexco, in consideration of their several promises and

undertakings hereinafter set forth, the parties intending to be

legally bound, as follows:

1. CO-ission ADRroval. This Settlement Agreement is

sUbject to the prior approval of the Commission and will not be

effectuated until such approval has been received.

2. Bag;uest: for DiSJlissal of ADJ>licat:.ion. Lexco will

request dismissal of its application. This undertaking is un­

conditional and severable from the provisions for reimbursement

stated in paragraph 3, infra, in the event the Commission should

disapprove the provisions of the said paragraph 3 in whole or in

part (including approval of less than the full amount of reim­

bursement to be paid), provided, that Lexco shall have the un­

restricted right to file all documents and representations, to

the best of its ability, to meet any question or objection by the

Commission relating to the provisions of the said paragraph 3.
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3. ReiwbureeMnt to Lexco. In the event, and sUbject to

the following conditions precedent occuring:

(a) A Final Order (as hereinafter defined) of the Commis­

sion approving this Settlement Agreement and dismissing the

application of Lexco;

(b) A Final Order granting the application of Snipe for

construction permit for an FM broadcast station to operate

on an FM channel assigned to south Congaree (hereinafter,

"Station"), and

(c) The filing by Snipe with the Commission of a license

application (under Commission Form 302) for Station or the

assignment of the construction permit for station to any

person or entity not meeting the definition of "Snipe" set

forth infra in this paragraph,

Snipe will pay to Durst and Faircloth the sum of Ten Thousand

Dollars ($10,000.00), or such part thereof as is authorized by

the Commission as reimbursement of Lexco's expenses incurred in

the preparation and prosecution of its application and in the

preparation and filing of this Settlement Agreement. "Snipe" as

used in subparagraphs (b) and (c), supra, includes any entity in

which Snipe holds any ownership interest or has the right or

obligation to acquire an ownership interest; it also includes an

individual person or persons as to whom Snipe has the right to

require formation of an entity in which he mayor will hold an

ownership interest.
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4. byeen1: of ReiWNrseMDt. Payment by Snipe pursuant to

paragraph 3, supra, will be due:

(a ) On the ninetyfirst (9ist) day after the day on which

the Station (as defined in paragraph 3, supra) commences

operation for program tests (as defined in the rules of the

Commission) or the ninetyfirst (9ist) day after the license

application (Commission Form 302) for said station is filed

with the Commission, whichever is earlier, or

(b) Should the construction permit for station be assigned

or transferred prior to occurence of the payment date pur­

suant to subparagraph (a), supra, to any person or entity

not meeting the definition of "Snipe" set forth in paragraph

3, supra, on the day of such assignment.

5. Reggest for COW'ssion ApJgoyal.

(a) Within five (5) days after entry into effect of this

Settlement Agreement, the parties will file it with the Commis­

sion, together with a joint request for its approval (including

approval of the reimbursement of expenses agreed in paragraph 3,

supra) •

(b) The costs of preparing this Settlement Agreement and

the joint request pursuant to sUbparagraph (a), supra, (other

than the costs of preparation of documents required from Snipe

and of review and other actions of counsel to Snipe desired by

snipe) shall be born by Lexco. Each party promptly will provide

at his or its expense information and documents pertaining to him

or it Which, from time to time, may be requested by the Commis-
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sion, or necessary or appropriate to expeditiously securing the

actions, by Final Order, by the Commission pursuant to paragraphs

2 and 3, supra.

6. Reconsideration« Reyi.. or ADAMI by the Parties.

Neither party is obliged to file or join in the prosecution of

any request for reconsideration, review or appeal, or to active­

ly oppose reconsideration, review or appeal, or actively partic­

ipate in any such proceeding. Each party, however, will cooper­

ate in such action by the other party directed to securing ap­

proval of this Settlement Agreement and the actions contemplated

by paragraphs 2 and 3, supra, by Final Order.

7. Definitions. "Order" means a written authorization,

determination, denial, grant, ruling or other action by the

Commission. Order includes mUltiple orders relating to related

sUbjects. Commission includes persons acting for the Commission

by delegated authority. "Final Order" means an Order with re­

spect to which the time for any and all requests for reconsidera­

tion, review or appeal, and for reconsideration or review by the

Commission on its own motion, has expired. The definitions in

this paragraph are in addition to other definitions stated else­

where in this Settlement Agreement.

8. .oUce. and cowunicat;ioOS. Any notification or com­

munication relating to this Settlement Agreement shall be deemed

given when delivered in writing, addressed as follows, at the

address specified below, or when deposited in the U. S. Mail,
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first class, return receipt requested, addressed as follows.

IF TO SNIPE:

IF TO LEXCO:

Alexander Snipe, Jr.
820 Royal Tower Drive
Irmo, S. C. 29063

William K. Durst
Route 1, Box 22
Saluda, S. C. 29138

Either party may change its address for notifications or commun-

ications at any time by notice to the other given in accordance

with this paragraph.

9. coUD'terplrts; Iffectiye Date. This Settlement Agree-

ment may be signed in counterparts with like force and effect as

if all signatures were upon all copies. This Settlement Agree­

ment shall come into effect upon the exchange of executed Signa­

ture Pages by the parties, which may be effectuated by their com-

munications legal counsel. The date of such exchange shall be

noted on the Signature Pages at the exchange thereof.

10. Entire agree.nt;. This Settlement Agreement con-

stitutes the entire contract of the parties and sets forth all

consideration by and between them.

AGRBBD ABO OORTRACTBD, in witness whereof the parties have

executed this Settlement Agreement on the Signature Page which

follows.
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Z 202 4S7 asss MTE&A.~.C.

JAN- 2-'2 ~~% ~~:.6 ~O¥ F PE~KZNe. JR

To !'ba~ certaiD Ifttl_n1: AtJr~1:
fOl"

Dia.i•••l or ee-pet.1D9 App11aaUon
. By ad 8e'tu'18Il

AlexancSR snipe, :h:., d/b/a Glory coaunicat,iona
aDd

W1111_ K. 1)Qr.~ and W1111.. L. Faircloth, J"r.,
d/b/a r.exco b410

IrILLrUi K. 0UIt8'! and
1r.tLL1AII L. l'A.DICLOl'B, 3.,
d/b/a LDCJO JtADIC:

William k. Durst,
Partner

Executed Signature Paq8s !xchanq_d
and the Fore901ng Settlement Aqree­
ment in Effeots

D.1:8: ~~;~l __
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SIGlfATQRI PAGB

To That certain settlement Agreeaent
for

DiSJlissal of COllpeting Application
By and Between

Alexander SniPe, Jr., d/b/a Glory co_unications
and

Ifllliam K. Durst and Wllli_ L. Faircloth, Jr.,
d/b/a Lexco Radio

WITMBSSBS: ALEXAHDBR SHIPE, JR.,
d/b/a GLORY COJIIIOIIl:CATIORS:

Alexander Snipe, Jr.

WILLIAII K. DURST and
1D:LLIAII L. FADCLO'l'B, JR.,
d/b/a LBXCO RADIO:

I,J~k.Or.q
William K. Durst~

Partner

Executed Signature Pages Exchanged
and the Foregoing Settlement Agree­
ment in Effect:

Steph T. YelVi
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Attachment 2

Before the
FEDERAL COIIII!"'~-IUJI'II.rrICA'.l'IORS COIIIUSSIOR

Washington, D. C. 20554

In re Application of

William K. Durst and
William L. Faircloth,
d/b/a LEXCO RADIO

For Construction Permit for a
New FM Broadcast station at
South Congaree, S. C.

)
)
)
)
)
)
)
)
)

File No. BPH-910228MB

My name is William K. Durst. I am a partner in the above-

styled application of William K. Durst and William L. Faircloth,

d/b/a Lexco Radio (hereinafter, "Lexco"), for construction permit

for a new frequency modulation (FM) broadcast station at South

Congaree, South Carolina.

Lexco Radio has entered a Settlement Agreement for Dismissal

of Competing Application (hereinafter, "Settlement Agreement")

with Alexander Snipe, Jr., d/b/a Glory communications (herein­

after, "Snipe"), mutually exclusive applicant under File No. BPH-

910228MC. It calls for dismissal of the application of Lexco

and, SUbject to certain conditions precedent, reimbursement by

Snipe of Lexco I s expenses reasonably and prudently incurred in

the preparation and prosecution of its application and in the

preparation and filing of the Settlement Agreement in an amount

not exceeding $10,000.



The Settlement Agreement states the entire agreement of the

parties and all consideration of any and every type and charac­

ter to be paid by Snipe to Lexco and its partners with respect to

the dismissal of the application ot Lexco.

Attachment A hereto lists expenses reasonably and prudently

incurred by Lexco for the foregoing purposes, totalling

$9,734.63. 1 Pursuant to the Settlement Agreement, Lexco requests

the Commission approve and authorize reimbursement to be paid to

it in that amount.

Approval of the Settlement Agreement and dismissal of the

application of Lexco will simplify hearing on the application of

Snipe and the remaining competing application for the FM channel

at South Congaree, minimizing the cost thereof to the applicants

and the Commission, and expedite the provision of a new broadcast

service at South Congaree.

The application of Lexco was not filed for the purpose of

entering or effectuating a settlement, inclUding that represented

by the instant Settlement Agreement.

I declare under penalty of perjury that the toregoing is

true and correct.

Executed January ~ ,1992.

1 Exclusive of the hearing fee paid by Lexco, which it will
request be reimbursed by the Commission.
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william K. Durst and
William L. Faircloth,
d/b/a LBXOO RADIO

kJfl,.:-I<g-~
William K. Durst, Partner
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Attachment A

COSTS IJIWRilBD BY T,PCO RADIO

consulting engineer (Declaration attached)

Legal counsel (Declaration attached)

FCC filing fee

Newspaper notice of application

Public file placement charge

Postage

$2,336.00

5,111.21

2,030.00

202.52

50.00

4.90

$9,734.63

Note: the above is exclusive of the FCC hearing fee paid in the
amount of $6,760.00.



Before the
~ CODU8'ICU'tOlfS COHUSS1-0R

Washinqton, D. C. 205e4

In re Application ot
l 'i',' , ) .

'I, I "1"

William K. Durst an4
william L. Fairoloth,
d/b/a LEXCO 1W)IO

For Construction Permit. for a
New FM Broadcast Station at
south congaree, s. C.

}---
) File No. BPH-910228MB
)
)
)
)
)
)

My name is W. Lee Simmons. I am a consultinq radio engineer

with offices at 1036 William Hilton Parkway, Suite 200F t Hilton

Hea~ Island" s. C.

I prepared the enqineerinq section ana exhi~its tor the

----- .above-stylec1 application of William K. Durst. and William L.
.

Faircloth, d/b/a Lexco Radio, tor. construction permit for a new

frequency mOdulation (I'M) broadcast station at south Con9aree,

South Carolina.

My charge for the toreqoinq services was $2,336, That was

the oustomary ana usual Charge for work of that nature.

I declarlBl under penalty of perjury that the foregoing is
'.

true and correct.

Executed Fe~rUary~, 1992.



Before the
nDBRAL C«*IIDRICATIOlIS COIIIIISSJOB

Washington, D. C. 20554

In re Application of

William K. Durst and
William L. Faircloth,
d/b/a LBXCO RADIO

For Construction Permit for a
New FM Broadcast station at
South Congaree, s. C.

DI(!TMATXOH

)
)
)
)
)
)
)
)
)

File No. BPH-910228MB

My name is Roy F. Perkins, Jr. I am an attorney at law with

office at 1724 Whitewood Lane, Herndon, Virginia 22070.

I prepared the non-engineering section and exhibits for the

above-styled application of William K. Durst and William L.

Faircloth, d/b/a Lexco Radio, for construction permit for a new

frequency modulation (FM) broadcast station at South Congaree,

South Carolina. I reviewed and digested mutually exclusive

applications for the same FM channel, conducted settlement

negotiations, and prepared a settlement agreement and related

documents for dismissal of the Lexco application and reimburse­

ment of expenses incurred respecting it. I provided the appli-

cant with incidental services and information and advice re the

foregoing and related matters.

My charges for the foregoing services and incidental ex­

penses incurred total $5,111.21. These charges are the customary

and usual charges of the undersigned for work of the nature



provided.

I declare under penalty of perjury that the foregoing is

true and correct.

Executed February ~, 1992.
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Attachment 3

DECLARATION

I, Alexander Snipe, Jr., d/b/a Glory Communications

declare that I am an indiVidual applicant for Channel 237A in

South Congaree, South Carolina.

Pursuant to a settlement agreement, a copy of wh1ch Is

attached to the Joint Request, Sn1pe and William K. Durst and

William L. Faircloth, d/b/a Lexco Radio have agreed that Snipe

will pay Lexco its reasonable and prUdent expenses of prosecuting

its application, as approved by the Commission, in return for

dismissal with prejudice of the Lexco applicat1on. Th1s payment

is contingent upon the grant of my application. Except for the

agreement set out in the settlement agreement, I have neither

promised nor paid any consideration to Lexco or its principals,

or has been promised or received any consideration, 1n exchange

for their promise to dismiss.

I believe that grant at the Joint aequest will serve

the publiC interest. It will conserve the resources of the

parties and the Commilsion. Additionally, it will hasten the

inauguration of a new commercial FM radio broadcast service to

South Congaree, South Carolina, a result which is in the public

interest.

I did not file my app11cation for the purpose of

securing or carrying out a settlement agreement. Furthermore, I

have no basi. to believe that Lexco f1led 1ts application for

aueh purposes.



DECLARATION
Page 2

The foregoing statements which are made under penalty

of perjury are true and correct to the best of my personal

knowledge and belief.

J/gL,9A
D~G'

tab/sty/aty13
File No. 9841.002



Attachment 4

Refore the

If.eb.erw ClrnntntuniraiiDtl9 C!!ammission_.
Washinst0n. D.C. 20554

In re Applioation of

William K. Durst and
william L. Faircloth,
d/b/a LOCO DD:IO

For construotion Permit for a
New FM Broadcast Station at
South Conqaree, s. c.

)
)
)
)
)
)
)
)
)

File No. BPH-910228MB

~y name is William K. Durst. I am a partner in the above-
;,

styled application of William K. Durst and William L. Faircloth,

d/b/a Lexco Radio, for construction permi't. for a new frequency

modulation (FM) broadcast station at South Conqaree, South

Carolina.

I

I Lexco Rad.io ia requesting dismissal of its above-styled
I

appiication pursuant to a "Settlement Agreement for Dismissal of
I
I

competinc; Application" wit.h Alexander snipe, Jr., mutually .x-
I

elusive applicant under File No. BPH-910228MC.

Neither Lexco Radio nor eit.her of its partners have, di­

rectly or indirectly, been paid or promised consideration of any

kind (including an agreement tor a merger of interests) by



Valentine communications, Inc., mutually exclusive applicant

under File No. BPH-910228MD, or any of its principals, tor, or in

connection with, the request for dismissal of the application of

Lexco Radio.

I declare under penalty of perjury that the foregoing is

true and correct.

Executed February I , 1992.

William K. Durst and
William L. Faircloth,
d/b/a LBXCO RADIO

William K. Durst, Partner


